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RECENT CASES 

Assignments — Checks — Equitable Assignment.— Central Bank & 
Trust Co. v. Davis, 149 S. W., 290 (Tex.)— Held, that in general, the 
drawing of a check on a general deposit bank account is not a pro tanto 
assignment of the account so as to authorize the holder to sue the bank 
in his own name. 

On this question whether a check on a general deposit account amounts 
to an equitable assignment there seems to be an irreconcilable conflict of 
authorities. The following cases are in accord with the leading case : 
Mining Co. v. Brown, 124 U. S., 385; Bank v. Clark, 134 N. Y., 368; Carr 
v. Bank, 107 Mass., 45; Brennan v. Bank, 62 Mich., 343; Harrison v. 
Wright, 100 Ind., 515. Contra, Ins. Co. v. Peck, 102 111., 265 ; Bank v. 
Newland, 97 Ky., 464; Hawes v. Blackwell, 107 N. C, 196; Stewart v. 
Smith, 31 Neb., 107. Many cases state squarely that after. presentation 
and demand, the holder may sue in his own name, if the drawer had funds 
to meet the check. Lester & Co. v. Given, 71 Ky., 357 ; Gordon and Gomila 
v. Miichler, 34 La. Ann., 604; Forgarties v. Bank, 78 Am. Dec., 468 (S. C). 
It is, however, generally held that an order on a specific fund amounts to 
an equitable assignment. Bank v. Spratten, 43 Pac, 1048 (Col.) ; Phelps v. 
Northrup, 56 111., 156; Dolese v. McDougall, 182 111., 486. But this ques- 
tion, too, has been decided the other way. Roselle Park v. Montgomery, 
60 Atl., 954 (N. J.). At least where the order is for part of the fund only, 
and unaccepted. R. R. v. A. M. Wright Co., 38 Mo. App., 141. Though if 
accepted, it is an assignment. Bourne v. Cabot, 3 Mete, 305. It has been 
held that the fund is sufficiently specified if designated orally after the 
written order. McDaniell v. Maxwell, 21 Ore., 202; Bank v. Kimberlands, 
16 W. Va., 555. A valuable collection of the authorities on the subject may 
be found in Varley v. Sims. 100 Minn., 331. 



Assault and Battery— Criminal Responsibility — Extenuation or 
Justification.— Spear v. State, 57 Sou. (Ala.), 510.— Held, that under the 
Code, providing that accused, on a trial for assault, assault and battery, or 
affray, may prove in extenuation or justification abusive language by prose- 
cutor at or near the time of the offense, abusive language by prosecutor at 
or near the time of assault, not in the presence or hearing of accused, but 
communicated to him before the assault, may be proved in extenuation or 
justification. 

At common law, no words, however opprobrious, disgraceful, annoying 
or vexatious, will justify an assault or battery. People v. Moore, 3 Wheel. 
Crim. (N. Y.), 82; State v. Workman, 39 S. C, 161. In some jurisdictions 
however, such words are held to mitigate the penalty. State v. Harrington, 
21 Ark., 195 ; State v. Kaiser, 78 Mo. App., 575. In Alabama and Georgia, 
it has been enacted by statute that where such words were uttered in the 



